
Institute for Austrian and International Tax Law

Welthandelsplatz 1, Building D3, 1020 Vienna 

 +43/1/313 36/4890 
 www.wu.ac.at/taxlaw

JJUURRIISSPPRRUUDDEENNTTIIAALL  
PPEERRSSPPEECCTTIIVVEESS  OOFF  

TTAAXXAATTIIOONN  LLAAWW  

CCAASSEESS  AANNDD  MMAATTEERRIIAALLSS  

Professor John Prebble QC 
(Victoria University of Wellington) 

Volume I 

Master (Ausländisches Steuerrecht) 
DIBT (Doctoral Program in International 

Business Taxation) 

2022 



 

  
(i) 

 

  

Jurisprudential Perspectives of Taxation Law 

 

Cases and Materials 

 

Compiled and Edited by John Prebble 

 

Volume I 

1. Introduction   

1.1. Harris, JW Legal Philosophies  London Butterworths 1980 1 - 5.   .......           1 

1.2. Dias, RWM, “Introduction” from Jurisprudence (1985) 5th ed, 

Butterworths, London, 3 - 22.   .....................................................................     6 

1.3. Prebble, John “Why is Tax Law Incomprehensible?” [1994] British Tax 

Review 380-393.   .........................................................................................   26 

1.4. White, Patricia D (ed) “Contents” and “Introduction” from Volume 1, 

Tax Law (1995) ix - xvii.   .............................................................................   40 

2. Legal and economic concepts of income  

2.1. Prebble, John, Asomatous Income, (1995) Institute for Taxation and 

Business Law, Conference Paper Fourth Annual New Zealand-Pacific 

Tax and Business Law Conference, Tonga, 1995.   ......................................   49 

2.2. Thuronyi, Victor “The Concept of Income” (1990) 46 Tax Law Review 

45. The following pages only: “Introduction” 45 - 46; “Nature of the 

income concept: the Haig-Simons tradition 48 - 53; “Specific problems 

in defining income” 64 - 92.   ........................................................................   56 

3. Income redistribution: socialism and social justice  

3.1. Rawls, John “The Main Idea of the Theory of Justice” and other extracts 

from A Theory of Justice (Cambridge, Mass: The Belknap Press of 

Harvard University Press 1971) 11 – 303, excerpted in Smith, JC and 

David N Weisstub (eds) The Western Idea of Law (Canada: Butterworth 

& Co Ltd, 1983) 479 – 490.   ........................................................................   93 

3.2. Hayek, Friedrich A. von “The Atavism of Social Justice”, in Social 

Justice, Socialism, and Democracy: Three Australian Lectures, Centre 

for Independent Studies, Turramurra, N.S.W. 1979. 3 – 15. Call # JC578 

H417. 

 .......................................................................................................................   105 

3.3. Hayek, Friedrich A. von “‘Social’ or Distributive Justice” Chapter 9 of 

Law, Legislation and Liberty, Volume  2, The Mirage of Social Justice 

London : Routledge and Keegan Paul, 1973, 62 – 106. VUW Call 

#JC585 H417 L.   ..........................................................................................   112 

4. Ectopia   

4.1. Prebble, John “Ectopia, Tax Law, and International Taxation [1997] 

British Tax Review 383-403.   ......................................................................   166 



 

  
(ii) 

 

  

4.2. Regent Oil Co Ltd v Strick (Inspector of Taxes) [1966] AC 295 HL. 

Headnote 295 - 296 and judgment of Lord Reid 310 - 326 only.   ................ 187 

5. Fictions  

5.1. Dias, RWM, “Fiction” from Jurisprudence (1985) 5th ed, Butterworths, 

London, 318 - 319.   ...................................................................................... 206 

5.2. Prebble, John Ectopia, the Root Cause of the Ineliminable Fictions of 

Income Tax Law, (2006) Working Paper presented to a conference of the 

Western Regional Council of the Institute of Chartered Accountants of 

India, Mumbai, 30 November 2006.   ........................................................... 208 

5.3. Fuller, Lon L, extract from “What motives give rise to the legal fiction?”  

from Legal Fictions (1967) Stanford University Press, Stanford 56-63. …. 230 

5.4. Priban, Jiri “Legalist Fictions and the Problem of Scientific 

Legitimation” (2003) 16 Ratio Juris 14 - 36. This is a difficult article. 

Class members should read it only if they have time.   ................................. 238 

6. Form and substance   

6.1. Salmond, JW Jurisprudence 3rd ed London 1910. “Law logically 

subsequent to the administration of justice” 12 - 14; “Defects of the 

Law”, 23 - 27 (especially formalism, p 25).   ................................................ 261 

6.2. Isenbergh, Joseph “Musings on Form and Substance in Taxation” (1982) 

49 Chicago Law Review 859, 863 - 883 only.   ............................................ 269 

6.3. BP Australia Ltd v FCT [1966] AC 224, PC. Headnote 224 - 227 and 

judgment of Lord Pearce 260 -  274 only.   ................................................... 292 

6.4. Heather v P-E Consulting Group Ltd (1972) 48 TC 293 CA. Headnote 

293 - 294 and judgments 320 - 329 only.   .................................................... 311 

7. Particular issues in form and substance 

7.1. Prebble, John extracts from “Avoidance and other consequences of 

publishing Commissioner’s interpretation guidelines” (2004) 19 

Australian Tax Forum, 245 - 246.   ............................................................... 323 

7.2. Ensign Tankers (Leasing) Ltd v Stokes (Inspector of Taxes) [1992] 1 AC 

655, HL, 655 - 668 (669 - 686 omitted).   ..................................................... 339 

7.3. Endicott, Timothy “Law is necessarily vague” (2001) 7 Legal Theory 

379 - 385.   ..................................................................................................... 353 

8. The interface of form, substance, economic factors and legal factors 

8.1. IRC v Wesleyan & General Assurance Society (1948) 30 TC 11 - 27 CA 

& HL; [1948] 1 All ER 555 HL.   ................................................................. 357 

8.2. Federal Commissioner of Taxation v Myer Emporium Ltd (1987) 163 

CLR 199 (HC, FC) (edited).   ........................................................................ 374 

8.3. Peterson v Commissioner of Inland Revenue t[2006] 3 NZLR 433, 

[2005] HKPC 5 (PC), majority judgment and edited version of minority 

judgment  ....................................................................................................... 384 



 

  
(iii) 

 

  

 

 

8.4. Prebble, John, “The Peterson Case and its Impact on the Rules in BNZ 

Investments Ltd and Cecil Bros” (2006) in Adrian Sawyer (ed) Taxation 

Issues in the Twenty-First Centuy, Centre for Commercial and Corporate 

Law (Inc) Christchurch.   ............................................................................... 409 

9. Positivism   

9.1. Austin, John, Austin on Jurisprudence ed Campbell, Vol 1 (London; 

John Murray 1885) 86 – 227 excerpted in Smith, JC and David N 

Weisstub (eds) The Western Idea of Law (Canada: Butterworth & Co 

Ltd, 1983) 510 - 518.   ................................................................................... 425 

9.2. Prebble, John Advance Rulings on Tax Liability (Wellington 1986) 48 - 

49.   ................................................................................................................ 435 

9.3. Kelsen, Hans “What is the Pure Theory of Law?” (1960) 34 Tulane Law 

Review 269 - 276.   ....................................................................................... 437 

9.4. Hart, H.L.A., “Kelsen Visited” (1963) 10 UCLA Law Review 709 - 728, 

709 and 717 - 722 only.   ............................................................................... 445 

Volume II 

10. Natural law   

10.1. Prebble, Rebecca, Traditional Naturalism and Neo-Naturalism (2003) 

unpublished paper.  ....................................................................................... 452 

10.2. Sabine, George H, A History of Political Theory (1937 New York, Holt 

Rinehart and Winston) 163 – 173, (On Cicero) excerpted in Smith, JC 

and David N Weisstub (eds) The Western Idea of Law (Canada: 

Butterworth & Co Ltd, 1983) 345 – 351.   .................................................... 465 

10.3. Dias, R.W.M. “Natural Law”, from Jurisprudence 5th ed, London, 1985, 

pages 78 - 85, Machiavelli to Democracy & Kant, 475 - 476. (Readers 

should focus on Locke, 81 - 83).   ................................................................. 472 

10.4. Epstein, Richard A “Taxation in a Lockean World” 4 Social Philosophy 

and Policy 49 - 74.   ....................................................................................... 481 

11. Evasion, and the evasion/avoidance interface   

11.1. Prebble, John “Criminal law, tax evasion, shams, and tax avoidance: 

Part i - Tax evasion and general doctrines of criminal law” (1996) 2 NZ 

Journal of Taxation Law and Policy, 3-16.   ................................................. 507 

11.2. Prebble, John “Criminal law, tax evasion, shams, and tax avoidance: 

Part i i - Criminal law consequences of categories of evasion and 

avoidance” (1996) 2 NZ Journal of Taxation Law and Policy, 59-74.  ........ 521 

11.3. Honoré, Tony “The dependence of morality on law” (1993) 13 Oxford 

Journal of Legal Studies 1 - 17, pages 1 - 12 only.   ..................................... 537 

 

 



 

  
(iv) 

 

  

 

11.4. Zoë Prebble and Prebble, John “The Morality of Tax Avoidance: Why 

the Difference between Avoidance and Evasion is Insufficient to Ground 

a Moral Distinction” Working Paper presented at an International 

Conference on Legal Ethics: Professional Ethics and Personal Integrity, 

Auckland, 23-25 June 2006 ........................................................................... 549 

12. Statutory interpretation   

12.1. Unger, RM Law in Modern Society (1976 New York, The Free Press, 

192 – 203, excerpted in Smith, JC and David N Weisstub (eds) The 

Western Idea of Law (Canada: Butterworth & Co Ltd, 1983) 617 – 623.   ... 585 

12.2. Prebble, John “Should tax legislation be written from a ‘principles and 

purpose’ point of view or a ‘precise and detailed’ point of view?” [1998] 

British Tax Review 112-123. Readers familiar with the author’s ectopia 

thesis may prefer to begin at page 117.   ....................................................... 592 

12.3. Duke of Westminster v IRC [1936] AC 1 HL, only the following: 

headnote 1 - 2, Lord Tomlin 19 - 21, Lord Russell of Killowen 21 - 25.   ... 604 

12.4. MacNiven (Inspector of Taxes) v Westmoreland Investments Ltd (2001) 

73 TC 1 HL. Summary pages 1 - 6 and judgment of Lord Hoffman pages 

60 to 78.   ....................................................................................................... 613 

12.5. CIR v Mitsubishi Motors New Zealand Ltd [1995] 3 NZLR 513 - 520 PC...638 

13. Autopoiesis  and income tax law 

13.1. Teubner, Gunther “Introduction to Autopoietic Law” in Teubner, 

Gunther, Autopoietic Law: a New Approach to Law and Society (1987, 

de Gruyter, Berlin, New York), 1,  1 – 11 only.   .......................................... 646 

13.2. Ladeur, Karl-Heinz “The Theory of Autopoiesis as an Approach to a 

Better Understanding of Postmodern Law” (1999) European University 

Institute Working Paper, Law No 99/3 3 - 44, 3 - 18 only.   ......................... 657 

13.3. Prebble, John “Autopoiesis of Income Tax Law: a Problem for Reform” 

(2004) working paper (fragment) draft and notes.   ...................................... 673 

13.4. Printed earlier in the materials. IRC v Wesleyan & General Assurance 

Society (1948) 30 TC 24 CA &HL; [1948] 1 All ER 555 HL.   ...................  

14. Autopoiesis and anti-avoidance rules 

14.1. Francois Ost, “Between Order and Disorder: the Game of Law”, in 

Teubner, Gunther, Autopoietic Law: a New Approach to Law and 

Society (1987, de Gruyter, Berlin, New York) 70, 70 – 83 only.   ................ 677 

14.2. Hikaka, Geraldine and John Prebble, “Legal autopoiesis and general 

anti-avoidance rules” (2005) Seventeenth Australasian Tax Teachers’ 

Association Conference, Wellington, January 2005.   .................................. 691 

 

 



 

  
(v) 

 

  

15. Coherence, analogy, and Kant’s categorical imperative 

15.1. Printed earlier in the materials. Dias, R.W.M. “Natural Law”, from 

Jurisprudence, extracted and printed earlier in this volume. Concentrate 

on Kant.   .......................................................................................................  

15.2. Bird, Graham “Kant, Immanuel” in Hondereich, Ted The Oxford 

Companion to Philosophy Oxford 1995 435, “The categorical 

imperative” 436 - 437.   ................................................................................. 727 

15.3. Kress, Ken “Coherence” in Patterson, Dennis A Companion to 

Philosophy of Law and Legal Theory” (Oxford 1996) 533 - 552   ............... 728 

15.4. Commissioners of Inland Revenue v John Lewis Properties plc [2003] 

Ch 513- 551, [2002] EWCA Civ 1869.   ....................................................... 741 

16. The general anti-avoidance rule (“gaar”), the rule of law, morality, and 

other  jurisprudential perspectives   

16.1. Prebble, Rebecca  and John Prebble “Does the use of General Anti-

Avoidance Rules to Combat Tax Avoidance Breach the Rule of Law?” 

Working Paper presented at the Australasian Tax Teachers’ Association 

Conference, Brisbane, 22–24 January 2007.   ............................................... 780 

16.2. Prebble, John “Ectopia, Formalism, and Anti-Avoidance Rules in 

Income Tax Law” (1994) in W. Krawietz, N. MacCormick, and G.H. 

von Wright (eds) Prescriptive Formality and Normative Rationality in 

Modern Legal Systems, Festschrift for Robert S. Summers, Duncker and 

Humblot, Berlin, 367-383. Readers familiar with the ectopia thesis may 

choose to scan pages 373 - 379 rather briefly.   ............................................ 819 

16.3. Printed earlier in the materials. Prebble, Zoe, and John Prebble “The 

Morality of Tax Avoidance: Why the Difference between Avoidance and 

Evasion is Insufficient to Ground a Moral Distinction” Working Paper 

presented at an International Conference on Legal Ethics: Professional 

Ethics and Personal Integrity, Auckland, 23–25 June 2006.   .......................  

 

 

 

 

 

COPYRIGHT WARNING NOTICE 
 

This set of Student Notes may be used only for the University’s educational purposes. 

It includes extracts of copyright works copied under copyright licences.  You may not 

copy or distribute any part of these Student Notes to any other person.  You may not 

make a further copy for any other purpose.  Failure to comply with the terms of this 

warning may expose you to legal action for copyright infringement and disciplinary 

action by the University. 

 



1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



26



27



28



29



30



31



32



33



34



35



36



37



38



39



40



41



42



43



44



45



46



47



48



49



50



51



52



53



54



55



56



57



58



59



60



61



62



63



64



65



66



67



68



69



70



71



72



73



74



75



76



77



78



79



80



81



82



83



84



85



86



87



88



89



90



91



92



93



94



95



96



97



98



99



100



101



102



103



104



105



106



107



108



109



110



111



112



113



114



115



116



117



118



119



120



121



122



123



124



125



126



127



128



129



130



131



132



133



134



135



136



137



138



139



140



141



142



143



144



145



146



147



148



149



150



151



152



153



154



155



156



157



158



159



160



161



162



163



164



165



166



167



168



169



170



171



172



173



174



175



176



177



178



179



180



181



182



183



184



185



186



187



188



189



190



191



192



193



194



195



196



197



198



199



200



201



202



203



204



205



206



207



208



209



210



211



212



213



214



215



216



217



218



219



220



221



222



223



224



225



226



227



228



229



230



231



232



233



234



235



236



237



238



239



240



241



242



243



244



245



246



247



248



249



250



251



252



253



254



255



256



257



258



259



260



261



262



263



264



265



266



267



268



269



270



271



272



273



274



275



276



277



278



279



280



281



282



283



284



285



286



287



288



289



290



291



292



293



294



295



296



297



298



299



300



301



302



303



304



305



306



307



308



309



310



311



312



313



314



315



316



317



318



319



320



321



322



323



324



325



326



327



328



329



330



331



332



333



334



335



336



337



338



339



340



341



342



343



344



345



346



347



348



349



350



351



352



353



354



355



356



357



358



359



360



361



362



363



364



365



366



367



368



369



370



371



372



373



374



375



376



377



378



379



380



381



382



383



384



385



386



387



388



389



390



391



392



393



394



395



396



397



398



399



400



401



402



403



404



405



406



407



408



409



410



411



412



413



414



415



416



417



418



419



420



421



422



423



424


	Sammelmappe1.pdf
	4.1 Deckblatt_LVPrebble Vol 1.pdf

	4.1 Vol 1 WS 2014



